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(3) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(A); or

(4) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(A).

§2641.105 Advice.

(a) Agency ethics officials.Current or
former employees or others who have
questions about 18 U.S.C. 207 or about
this part 2641 should seek advice from a
designated agency ethics official or an-
other agency ethics official. The agen-
cy in which an individual formerly
served has the primary responsibility
to provide oral or written advice con-
cerning a former employee’s post-em-
ployment activities. An agency ethics
official, in turn, may consult with
other agencies, such as those before
whom a post-employment communica-
tion or appearance is contemplated,
and with the Office of Government Eth-
ics.

(b) Office of Government Ethics.The Of-
fice of Government Ethics (OGE) will
provide advice to agency ethics offi-
cials and others concerning 18 U.S.C.
207 and this part 2641. OGE may provide
advice orally or through issuance of a
written advisory opinion and shall, as
appropriate, consult with the agency or
agencies concerned and with the De-
partment of Justice.

(c) Effect of advice.Reliance on the
oral or written advice of an agency eth-
ics official or the OGE cannot ensure
that a former employee will not be
prosecuted for a violation of 18 U.S.C.
207. However, good faith reliance on
such advice is a factor that may be
taken into account by the Department
of Justice (DOJ) in the selection of
cases for prosecution. In the case in
which OGE issues a formal advisory
opinion in accordance with subpart C
of 5 CFR part 2638, the DOJ will not
prosecute an individual who acted in
good faith in accordance with that
opinion. See 5 CFR 2638.309.

(d) Contacts to seek advice.A former
employee will not be deemed to act on
behalf of any other person in violation
of 18 U.S.C. 207 when he contacts an
agency ethics official or other em-
ployee of the United States for the pur-
pose of seeking guidance concerning
the applicability or meaning of section
207 as applied to his own activities.

5 CFR Ch. XVI (1-1-14 Edition)

(e) No personal attorney-client privi-
lege.A current or former employee who
discloses information to an agency eth-
ics official, to a Government attorney,
or to an employee of the Office of Gov-
ernment Ethics does not personally
enjoy an attorney-client privilege with
respect to such communications.

§2641.106 Applicability of certain pro-
visions to Vice President.

Subsections 207(d) (relating to re-
strictions on very senior personnel)
and 207(f) (restrictions with regard to
foreign entities) of title 18, United
States Code, apply to a Vice President,
to the same extent as they apply to
employees and former employees cov-
ered by those provisions. See §§2641.205
and 2641.206. There are no other restric-
tions in 18 U.S.C. 207 applicable to a
Vice President.

Subpart B—Prohibitions

§2641.201 Permanent restriction on
any former employee’s representa-
tions to United States concerning
particular matter in which the em-
ployee participated personally and
substantially.

(a) Basic prohibition of 18 U.S.C.
207(a)(1).No former employee shall
knowingly, with the intent to influ-
ence, make any communication to or
appearance before an employee of the
United States on behalf of any other
person in connection with a particular
matter involving a specific party or
parties, in which he participated per-
sonally and substantially as an em-
ployee, and in which the United States
is a party or has a direct and substan-
tial interest.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(a)(1) does not
apply to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).

(3) Communicating scientific or tech-
nological information pursuant to pro-
cedures or certification. See
§2641.301(e).

(4) Testifying under oath. See
§2641.301(f). (Note that this exception
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